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V. Tradable sectors versus non-tradable sectors: competition and competitiveness

Hong Kong’s tradable sectors: freest in the world.

Non-tradable sectors (energy supply, property, transport, legal and healthcare services, supermarkets, banking services etc): not so sure.

Concerns have been expressed by the WTO, the EU, and the IMF concerning domestic competition in Hong Kong. Domestic competition should help to reduce cost and increase Hong Kong’s competitiveness.
VI. Regulation versus competition policy in a small economy
Two problems have existed for non-tradables in Hong Kong as a small economy:

(1) The government has had to rely on regulation to guarantee adequate, reliable and agreeable supplies of energy, telecom, transport, broadcasting etc. 

(2) It is easy for a small number of dominant market players to emerge, because of economies of scale, limited demands, or superb entrepreneurship. The key concern if whether any dominant player abuses its market power, which may have been gained fairly in the past.

International attention has concentrated on anti-competitive behaviour such as horizontal restraints (e.g. bid rigging, price fixing, market sharing, cartels etc.) and vertical restraints (e.g. exclusive dealings, resale price maintenance for goods or services with no substitutes etc.) They were acknowledged by the Hong Kong Government in its Statement on Competition Policy of 1998.
VII. Regulation and competition: complements or substitutes?

Regulation and competition policy may be complements or substitutes. However, the world trend now seems to be shifting towards the latter.

According to an estimate by the Consumer Council, more than 50 countries, representing 80% of world trade, have adopted competition laws. Moreover, Many of these laws were introduced since 1990. More relevantly for Hong Kong, South Korea and Taiwan have their fair trade laws; and even Singapore is said to be considering one.


There are three factors that have contributed to such a trend:


(1). Technological breakthrough means that what was regarded as natural monopoly is no longer true, e.g. for electricity supplies and telecommunications, economies of scale can be achieved at much smaller scale. 


(2) Market dynamics in more mature economies has been such that dominant players with increasing power are rapidly emerging, some through mergers and acquisitions in and across formerly un-regulated sectors.


(3) Technology and market dynamics have combined to render the traditional definition of sectors increasingly suspect, e.g. broadcasting and telecommunications, banking and non-bank financial services, conglomerate retailing. So the shift is now from sectors to conduct. 

VIII. The need for a fair rule of the game

The basic objective of a competition policy is to introduce a set of rules on unacceptable conduct in the market place to stimulate more competition or to ensure fair competition, so that the government does not have to intervene directly into the market. It is more like a set of rules for a football match; players are not allowed to resort to certain forms of conduct. But the referee will not give guidelines on how to play the game! Regulatory regimes, on the other hand, often spell out in detail what the company has to do and to specify a “maximum” rate of returns that may turn out to be a guarantee. However, regulation is inevitable if there is a natural monopoly or an effective market cannot be formed. 

A competition regime will be more successful if the participants are in support of its broad principles: fair, efficient and welfare-enhancing competition. Hence, in so far as it improves the quality of corporate governance, self-regulation by various sectors is a good supplement to, but not a substitute for a general competition framework and institution. At the same time, it is necessary to “empower” the consumers by making them informed and aware of the redressing mechanisms. A vibrant civil society is a key to maximize the benefits of a dynamic and competitive economy.
V.
The sector-specific approach compared with the comprehensive approach


The sector-specific approach has actually been the traditional approach in many countries. Its merit is that it has a clear focus.  However, as the economy matures, on top of the problems concerning the interplay of technology and market dynamics that render sectoral definitions suspect, there are other problems:
(i) lagged responses;

(ii) unfairness across sectors; 

(iii) 
regulatory capture.
The comprehensive approach, being forward looking and conduct-based avoids both problems. But it may also introduce inflexibility by being too general. That is why the coverage of the competition law is important and experience and expertise needs to be built up. More crucially, exemption procedures to protect public interest are important; and there is a long list of them if you go over the records of the competition authorities over the world.  

Of course, even with a comprehensive competition and a competition authority, regulatory bodies may still function in certain important sectors. But in many cases, they would be concerned with technical standards, safety measures and planning etc., rather than competitive oversight unless very technical knowledge is involved.
IX. Cost and benefit considerations 
Pro-competition policy in the past decade has brought clear benefits in many countries. In the United States, reforms in several sectors involved in intercity transportation (airlines, railways and motor carriers) were estimated to have been providing annual benefits to US consumers $50 billion in 1996 dollars. In Japan, efficiency gains from deregulation were assessed to boost consumer income by about 0.3 percent per year, or $36 billion annually. 

A competition law is a deterrent, little different to any other law that defines behaviour that are considered at odds with accepted community standards. It would therefore contribute to reducing the cost of enforcement.


The cost of setting up a competition authority should also not been exaggerated. The Australian Competition and Consumer Commission (ACCC) recently was recently having an annual budget of about 40 million Australian dollars, which works out to be about 2.2 A$ per resident. This compares with about HK$10 dollars per resident in the case of Hong Kong’s Consumer Council.
The cost of not having a comprehensive authority may actually be high. Different Government agencies might not have the skills necessary to undertake antitrust analysis; and the fragmented sector-specific approach may replicate resources and fail to take advantage of synergy. 
X. An independent commission to study Hong Kong’s choice? 

By international standard, Hong Kong is lagging behind. Ironically, it means that Hong Kong can benefit from hindsight. 
Hong Kong can start with something not controversial, say a law against “hard core cartels”, i.e. “anticompetitive agreements by competitors to fix prices, restrict output, submit collusive tenders, or divide and share markets”. Even for them, exemption may be granted on efficiency grounds through a transparent process. 
Institutionally, Hong Kong may set up a Fair Competition Council (FCC) that administers and enforces the law, restricting itself to administrative and civil sanctions, leaving criminal sanctions aside first. An Appeal Board, which should be led by a judge and consist of a few independent and reputable persons should review any judgment and sanction. Of course, more costly formal judicial processes may also be considered.

Given a complicated issue like this, an independent commission may be set up with representatives from the government, the business sector, academics, consumer organizations and professionals. Its task is to investigate whether and what kind of competition regime Hong Kong should adopt to enhance its efficiency and competitiveness.
PAGE  
1

